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ETATE OF MOMTAMA
BEFORE THE BDARRD OF FPERSOMNEL SPPEALS

IN THE MATTER OF UNFAIR LABDR FPRACTICE CHeSGE NO. 27-88;

POLE0N EQUCATION ASSOCIATION,
MEASEO,

Camplairmarnl,

LAKE COUNTY ELEMENTARY ‘SCHOOL
DISTAICT NO. 85 &L HIGH SCHOOU
DISTRICT wnD, 23,

1
i
i
3
1
—_ g = b Flral ORDER
3
E
i
H
»
Deferndart. i
= ok -k oW RN B OB H HFd FoW R R R OB W oW

The Findings of Facty Conclusiens of Law and Pecommended
Order was AssJued Oy HEaring Examiner Aclya Flowman an gugugst 15,
l9E,

excoptions to the Findings of Fact, Cenclusisns of Law and
Recommonded drder werds Filed by Emilise Larings attoroey for the
Complaimants or Soptembcer 4 1989,

Orail srgumeont was scheduled befocre thae PBaarc of Fersonnel
Agpedls on B=ptomoar 27y 19BF,

Afler reviewing the recerd, Covsidering the aoriefs and aral
argumenkss; the Hoaro oromrs a5 Tollows,

1 IT T8 ORDERED trat the Excepiiors to the Findings of
Fact, Conclusions of lLaw and Aecommerded Drd=r are berchy denigd:

2. T 1

1

OADEREDS ‘that  This dAoard Ehers=fore acaopk thco
Fimgings of Fact, Conclusians of Law ang Secsnmended Order of

Hearirig Examiner #rlevn Plowman as-tha ' Fimal Ofder af thi=s Spard,
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DATEDR this é —_day of October - 1989

BOARD-TIE PERECNNEL FEALS

e

i

REbn:E_ET_FnarE
Chairman

A F 4 & & & & ¥ @ & F = - @ = # @ &5 B =
GERTIFICATE OF MOl IMNG
by e oo _» do Eertify Ehat a

Erue and  co u:tdf;EE; aT Ehis ‘document was mailsd: ta tha
Tellow.ing on the _ F¥oday of Detobers 1992

Emillie Laring
HILLEY & 'LORIMG
SO0 bDaly avernids
Migroulas MT 5901

Catharing Swlfs:

Btaff aAttarnay

Hontana School Beard=s fAscociation
Ome Souih Mentana Gvenop

Holena:, MT S5=2:501
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF THE UMFAIR !
LABOR PRACTICE CHARGE NG, 27-853)
POLEON EDUCATION ASSOCIATION, !
MER /MEA, )

Conplainant, |
) TINDINGS OF FRCT;
J CONCLUSIONS OF LAW;
) EECOHMENDED ORDER

Wa .
LAXE COUNTY ELEMENTARY SCHOAQL )

DISTRICT WO.23 AND HIGH SCHOAQL)
DISTRICT MO, 23, )

Cefendant. !
E & F & - & & & x &

s 8 IHNTRODUCTION

A hearing on the above matter was held en Marshn 23, 1889 in
Community Room of the Lake County Courthouse in Polson. Emilie
Lering represanted the complaimant, Pelson Education A=seciation,
MEA/HMEA., Rick D'Hooge represented the defendant, Lake County
Elementary School District He. 23 and High School District NHo.
23 . Arlyn L, FPlowman was the duly appointed hearing examiner
for the BDoard of TPersonnel Appeals. The parties prese;nted
testimony, offered evidence, made argument and filed post hearing
briefs. The matter was deemed subamitted on May 30, 1oE9.
IT. BACEGROUND

On October 7, 1988 the complainant, Polson Bducatisn
Association, MEASNEA flled an unfair labor practice charge with
the Roard of Personnel hppeals. In that charge the cemplainant
allegqed that the defendant, Lake County Elementary Schaal

District We. 23 .and High Schaol Distriet HWo. 23 refused to
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bargaln in good faith with the complainant in wvielation of
Section 39-31-401 (1) and (5) HCA. The complainant charged that
at the beginning of the 1%2338-1989 gschool year the defendant
unllaterally instituted z ‘seven {7} period day in the Polscn
High School replacing +the six (6]} pericd day previoualy
established. The charge alleged that the unilateral institutien
of the seven (7} perliod day was a unilateral change in the terns
and conditions of empleyment and therefore an unfair labor
practloe,

hfter being granted additional time the defendant filed a
respanse with the Board of Perscnnel Appeals on November 1, 198E.
In that response the defendant denied unilaterally Lnatirurling a
seven (7} pericd day, denled that the change te the seven (7)
period day affected the terms and conditions of emplovment and
further denled that the defendents acticn was an unfair lakor
practice.

On ‘November 1, 1983 the natber was referred te an
investigator for the Board of Personnel Appeals who issued an
Investigation Heport and Deterpination on  MWovenber B, 1584
tinding probable merit for the charges. Subsequently a heacing
examiner was appolinted and the natter was notiéed for hearing.
IZIT. FIKDINGS OF FACT

1. The Lake County Schaeol District No. 23 recognizes khe
Polsen unit ef +the Hontana Education Association &s  the
exclusive represantative of the teachers employed by the Schaal

Z
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District {sea Article 1.1 &f joint exhibits 1 and 2.

2. During the 1987-19EB school year the Polsen High Scheal
oparated on a six perled school day.

a. Previous to and especially during the 1987=10BE scheal
year there was considerable discussion between/among the faculty
and administratien of the Folson High School regarding the soven
period school day., BSee exhibits 0-1, D=2, D=3, D=4, and D-&.

4. On Harch 7, 1988 the Polsen EBducaticon Association
regueszted that negotiatiena begin for a successer agreement to
the existing collective bargaining agreement which was to expire
dJune 14, 1344 (exhibit D=5).

5. Negotiations for the 1088-1989 collecktive bargaining
agreement commenced on Hargh 23, 1933, OB Mareh 20, 1233 the
Palson Education Associatieon preposed that the teacher workday be
deflned a5 seven and one-half (7.5} kours. That proposal was
deénfed by the School District (exhibit D-11). On &pril 27, 196B
the School District proposed to define the teacher workday ar
gaven and thres-guarter [(7.7%) hours.

The School Distriet's seven and three—guarter (7.75) hours
teacher: workday definition was contained in a School Oistrick
vackage offer which contailned sewveral other 1ltem= inolvding
personal leave and severance pay. After deleting referance to
union security (professlonal representation fees) the School
District's package offer was elgned aoff by the chaicrs of the
respective bargaining committeas,

k|
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L buring May 19E8E, Polson High School =stkudents were
preregistered for the 19BB-1989 school year and a six perieod day.

T Inm Awgust 1988 nagoetiationa conceluded whaen a new
collectlve bargaining agreement for the 19BB-1858% school year was
reached by khe parties.

i . Fallowing the conclusions of negotiatian for 1%84-1989
bargaining agreement the School District implémented a =seven (7]
period day ln the Folsen High Scheol. On September &, 1983 the
Polson Education Association memorialized Lita abkjection to the
saven (7) perled day fn a letter to the Schosl District alleging
that the adoption of the sevaen (V) pericd day was B unilateral
change in the terps and conditions of emplaysent for Polson High
School Teachers.

S. Thea School Digtrickt denies that the implementaticn of
the seven (7) perlod . day was a unilateral chapnge £n the terms and
conditions of ‘the Polsen High School teachers' employment. Both
members of the &School bDistrict bargaining team testified that
they explained their reason for denying the Polson Education
hRasoolatlon's: seven and one~half (7.5} hour teacher: workday
propasal and that the raticnale fer thels seven and thras-guarter
[7.75) hour teacher workday preoposal waa te make & seven (7]
period day pasaihle. Both testified that the seven (7} pericd
day was discussed during the 15E£-8% contract negotiaticna with
the Polson Bducation Association bargaining team.

0. ALl three memoors of the Polson Education Asscciatlon

F
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bargaining committee testified the seven (7] period day was not
discussed during contract negotiations.

11. 7The hearing examiner is stuck with the difficult task
ef determining the facta in the face of conflicting testimony.

The =seguence of events invites suspicion. The defendant's
explanation that preparation for the seven {7) perled day could
net begin until the entire Collective Bargaining Acresment had
been ratified is neot convineing. It does not geem reassenable thast
the School Distriet would ewxpend the time and resources te pro-
register students for a aix (&) period day 1088-1989 school Venr
in May 1988 if they had achleved the seven (7) pericd day during
negotiatiens the preceding month on Aprit 27.

The cpmplainant subnitted nao bargaining notes. The
defendant  submitted reconstructed wversione of bBargaining notes
tor many if not most bargaining sessions., Bargaining notes far
the April 27 meeting when agreement was reached on the teachar
warkday are conapicuous by their absence. Considering Ehe
canflicting testimany the hearing examiner can only surnise as to
the conversations betwean the parties as theoy considered the
merits of the seven and ane-half ([7.5) hour day relative ta the
sevan and three=quarter (7.75%) hour day.

It seems. very enlikely that the bargaining tsams avoided
bargaining table conversaticn abouk the seven (7) periad day in
view of the extensive diacus=sien elsewhera and the Pol=aen
Education Association's proposal to define the workday, The

5
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conplainant contends that its bargaining tean agreed ta a Schoal
District proposal for a =seven and three-guarter (7.75) hour
warkday after proposing a seven and one-half (7.5) hour work day
without euestion or discussion regarding the soven (7) period
day. The complainant would have hearing exaniner find that the
Poleon Education A=sociation bargaining commirtes pBcceptod the
longer workday proposzal without discussisn o guestion ragarding
the additisnal time andfor the motivation behind the School
District's request for a langer workday. I cannot.

The demeanocr of the witnesses and thae
circumetances surrounding the ewventa leading to this cemplaint
lend credlbility to the defendant's contenticn: the complainant's
bargalning tean was fully apprised of the intent behind the
School District's seven and three=guarter (7.75) hour teacher
workday propeosal; namaly the intent to impleément the geven (7)
period day.

12, The complainant has failed to show, by a prepondersince
of the evidence, that the Schaal District implementation of the
seven (7] pericd day was a unllateral change in the Polscn High
School teachers' terns and conditions of employment.

IV. CONCLOSIOHS OF LAW

1. The  Board of Personnal Appeals: has Jjurisdictien In
this matter puraudant ts Sectiop 39-31-40% et seg., MCA.

a4 Tha Hontana Supreme Court has sppraoved the practice of
the HAReard of FPersonnel Appeals in using Federal Court and

G
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Hational Labor Relations Board (NLRB) precedents as guidelines in
interpreting the Montana Collectlve Bargaining for ©Public

Enployees Aet a=z the state act is so slmliar to the Federal Labor

Management Relatlons Act, GState ef rel, Raard of Persannel
Appeals ws. Districh Court., 121 Hontana 223, 598 P.24 1117, 103

LPRM  22%97; Teamster Taocal Nao, 45 v, State ex tel, Eoard of
Personnel Appesals, 1285 Montana 272; 635 P,2d 1310, 110 LRaM

2012; City of Great Falls w. Young (I31), 683 P.2d 185, 119 LRRM
2662, 21 Montana 13,

3 Purasvant to Section 3%=11=406 MCA the complaint's case
ausk be established by a preponderance of the evidence before an

unfair labor practice maybe found, Board of Trustess w. State of

Montana, 103 LRRM 10%0, &04 P.2d 770, 1B5 Mankans B%. Saa also
Indiana Metal Products w NLRD, 1983 CA Fy 23X CLEEM 440, 203 F.2d

613 and HLRE v Kal=er Aluminum and. Chemlcal Coarmaration, 34 LRERM

2421, 2Y7 F.3d 368, 1984 Cca- 9.

Jury instructions number 21.0 &af the Montana Jury

Instruction Gulde =tates:

By preponderance aof the &yvidenco is mcant such svidencs
2=, when weightad with that apposed to it, has more
econvincing force from which it reanlts that the great
probability of truth lies there In. This means that if
no evidence were given on either zide of an issue your
finding would have to be -agailnst the party asserting
that issus. In the eavent the evidence is ewvenly
balanced so that vou are Hnable to say that the
evidence on elther side of an issue preponderates, that
i, hag the 'greater convincing force, ther your
findings on that lssue must be against the person wha
has the burden af preving it.
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4+ Pursuant to Sectien 35-11-401(l) It is an Unfair Labor
Practice for a public emplover to interfere with, restrain or
coerce employees In the exerclse of the rights guaranteed in
Section 39-31-201, MCh which astates that public employeas shall
hava apd shall be protected In the exercl=e of the right of self
organization, te ferm, te join, or assist any labor orgqanizatian,
to kargain collective thrsugh represeantatives of thelr oawn
chogsing on questions of wages, hoeurs, frings benefits, and other
canditions ‘of employment, and s engage in other concerted
activities for the purpeae  of colloctive bargaining or other
putual aid or protection free from interference, restraint or
coercion.

%= Pursuant to Sectiom 239-31-301(%) HCA it is an unraire
labar practice for a public emplever %o refuse bargain
cellectively in good faith with an exclusive representative,

£ . Good faith bargaining is defined in Section 35-31-305
HCh &= the performance of —the mutual obligaticen of the public
employer o his dasignated representative and the representatives
of the exclusive repreésentative to meat at reaZanable tipes apd
pegotiate in good faith with respect to wages, hours, frlinge
benefits, and othar conditions of employment -or- the negotiation
of an agreensnt or &ny guestion arising thereunder in the
execution of a written contract incorporating any -agreenent
réached, Such obligatlion does not compel elther party to agree
Eo & praposal or require the making of a concession. See HLEB V.

B
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meclicsan MHationd : o y 30 LEFM. 2347, 343 U5 312§,

1952; HLEH . Bapcroft Mapufacturing Companyv. Inc., 1068 LRRM
2603F; 365 F.2d 492, 1981 CA 5; NLRB v, Blevins Popcorn Conpany,

107 LERM 3108, 638 TF.3dd 1173, - 1981 CA- DC; Struthers Wells=

Corpacation vwv. NLRB, 114 LRRM 3553, 721 F.2d 455, 1980 CA 3.

T Fursuant to the foregoing the Defendant was abligated
to bargain ceollectively din good f£aikh with the Complainant,
Polasen EBEducation Association, MEA/NEA.

B . An employer wviolates its duty to bargain collectivoly
in good falth when it institutes a material chawvge in the terms
and conditions “of employment that are compulsory subjects aof
bargaining wilthout giving the exclusive bargainlng representative
both reasonable notice and an opportunity to negetiate mbout Ehe

proposed change. See MLEE ¥ [Henry Voot Machine Compapny, 721 F.2d

465, 1ls TREM 28%3, 1933 CA 6; HLER v Hatz, 3&5 U5 738, 55 LIRRM

2177, HMay 31, 1962; Falbro, Inc,. {Garment Workers Tacal 5121
NLEE, 122 LRRM 3112, 785% F.2d 705, 1986 ©CA 8; American

Distributing Company, Ing. w HLBH, 715 F.2d 44€, 1983 ca' 9, 115

LERM 210488, cert. denied, 466 U5 058, 116 LEEM J05&.

8. It has been deternined that the complainant has failed
to show by a preponderance of the evidence that the defendant's
implementation of the seven {7} period workday was unilateral
and . without reasonable motice to the complainant or opportunity
for the complainant to negotliske, Section 23%-31-406(5) HKCA

states:
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I£f, upon the prepondarance of the tastimony taken the

Board ia not of the opinien that the person named in

the complaint has engaged in or is engaging in the

unfair labar practice, then the Board shall state its

findinga of fact, and shall issue an oréer dismissing

the corplaint.
V. RECOHHFENCED CORDER

It is hereby ordered that the abpove capticrned unfair labkor
practice charge of the Polson Educatian Asscclation against Lake
County School Elementary District Wo. 23 and High School Distrcict
Ho. 23 ba dismis=sed.
W1. EBPFECTIAL HWOTICE

Exceptions to these Findings of Fact, Conclusions of Law and
Recommended Order may be flled wlithin twenty (20) dayvs of service
thers of. If no exceptions are filed, this Recommended Order
shall beccme the Final Order af the Board of Personnel Appeals.

Address exceptions to the Board af Persannel Aopeals, P.0. Box

17&4;, Helena, MT 596024-1IT72B. __
--."-.-'-.
Entered &nd dated thisg{ZE day of August 19E9.

BoARD ©F PERSONNEL APPEALS

Hearing Exaniner

EXHIBIT LIST
JOTHT EXHIBITS
J=1 87-88 Collective Bargaining Agreement
J=2 BE=089 Cfollective Bargaining Agreamont

COHPLAINANT EXHIBITS
C=1 Master Schedules 87-H8

1%
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C=2 Master Schedule 8B-E5
c-3 Class times 58-89

C=4 Prep time compariscns
c=5 Contact time comparisons

DEFENDARTS EXHIBITS

D=1 Seven period day committae

D=2 December '8, 1939, memo from Freshour
C=1 January 18, 1%33, survey

D=4 Student survey February 19BB

D=3 March 7, 1983, PEA redquest to begin negotiations
D-& March 8, 1938, opinion poll results

D=1 Northwest Team visitation report

O-d Board proposal March 21, 1988

D=5 Negotiation notes Mawrch 23, 1088

O=14 Board offer March 30, 19ER

D-11 March 10, 1988 negotiaticns notes

b—-13 April 13, negotiatiens notes

D=11 April 20, negotiations notes

O=14 Poril 27, a Board offer

DO=15 Aprll 27, a Board cffer with silgnatures
D=16 May 18, a Board offer

D=17 May 18, negotiations notes

D=18 June 1, negobiations notes

O=10 June B, neagotiations notes

O=20 July 1B, negotiations notes

D=-21 August 1, negotiations notes

D-22 ARugust 15, negatiations notes

O-23 Sign off chaat

O=24 Page from Ockaber 7, 1988 student newspaper
O=25 Seprenbear B, 1288 lgtter from Cox

CTERTIFICATE OF SERVICE

The undersigned does certify that a true and carrect copy of
this Eﬂcumunt wns sarved upon the following on the
v day of August 1968%, postage pald and addressed as follows:

Emilie Loring Rick D'Hooge

Hilley and Loring Mantana Scheal Baards pssacsiskEion
500 Daly Avenue Ona Savth Montans hAvenuo
Missoula, ¥T 59801 Halena, MT. 53601

PWH417..8
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